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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TR BT LAUETUT HAG :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government lQf India, Revision Application Unit,
-Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

(d)

(2)
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ?@c'l@iﬁ:\;?
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, <nder Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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the speciall bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunial shall be filed in"guadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and otHer related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penally, where penaity
alone is in dispute.” - .
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ORDER IN APPEAL

' Subject appeal is filed by M/s. MAZDA Ltd. (Unit-I), Plot No. C-139-13-16,
Phase-Ill, G.I.D.C, Naroda, Ahmedabad (hereinafter referred to as "the appellant]
against OIO no.15/AC/demand/15-1 [hereinafter referred to as ‘the impugned
order) passed by The Aasstt. Commissioner,Central Excise,div-l, Ahmedabad-II
(hereinafter referred to as ‘the adjudicating authority).they are engaged in the
manufacture of goods falling under Chapter 84 of the Central Excise
Tariff Act,1985[hereinafter referred to as CETA, 1985] The appellant is
availing cenvat credit on raw materials and capital goods under Cenvat Credit

Rules, 2004.

2. Briefly stated the fact of the case is during the course of Audit it was
observed that, the appellant have availed CENVAT Credit of Rs.190004/- towards
the Service Tax paid in respect of "GTA on Outward freight". during the period
2010-11 to dec-2014.Here, in this case, the place of removal in respect of the
clearances of finished goods made by the appellant appeared to be their factory gate.
Therefore, the services of outward transportation of the finished goods availed did
not appear t(.) fall within the purview of the definition of ‘input services' as given
under Rule 2(1) of the CCR, 2004. the department was not informed regarding such
availment in any manner. Thereby contravening the provisions of Rule 3 of the CCR, 2004,
read with Rule 2(1) of the CCR, 2004. suppressed the said facts with the intent to evade
payment of duty by utilizing the said credit.. SCN was issued for recovery of Cenvat
Credit with interest and liable for penalty under Rule 15(2) of the CCR, 2004, read with
Section 11AC(1)(b) of the CEA, 1944.same was confirmed vide above order.

3. Being aggrieved with the said impugned order the appellant preferred the
appeal on the following main grounds.
alt is clear from the facts on record that throughout the relevant period, excise duty has
been paid by them, including the value of freight. this is the basic assumption that the place
of delivery was the premises of their customers. for the purpose of excise, their buyers are
assessed as if the place of removal is the premises of their customers. This assessment has
since become final. once the goods are so assessed for the purpose of excise, the availability of
credit must necessarily flow on the basis of such assessment. It cannot be that for the purpose
of cenvat credit, the premises of the customer are not treated as the place of removal.
c.that if at the relevant point of time the department had brought to the notice of their
clients that they do not accept the customer's premises as the place of removal, their clients
would have paid duty without inchuding the element of freight. They would have then have paid
service tax for providing transportation services and would have taken credit of the very same
service tax on freight. The entire exercise would be revenue neutral. that the dealing with his
clients of the customer is on F.O.R. destination basis. Thus, it is fhe premises of the customer
which is the pface of removal. In the aforesaid context, it is submitted that the demand is ex-

facie barred by limitation. That there is no evidence on record which shows that there
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is intent to evasion of duty. audit is done for the part period under dispute where
no objection is taken. Objections were on the basis of entries contained in statutory

records and registers. there is no suppression .

4. Personal Hearing was held on 16.11.2016 wherein Shri Nirav Shah, Advocate
appeared on behalf of the appellant. he reiterated appeal grounds, and submitted
copies of citation in case of 1.ELLORA 20 14[34]STR 801[GUJ]2.PHILIPS
2016[44]STR 253[GUJ] 3.EXIDE 2016 [44] STR 418 [T] .I have carefully gone
through the contents of the show cause notice as well as the submissions made in
written grounds and during the course of Personal Hearing. it would be useful to go
through the definition of "Input Service" as provided under Rule 2(/) of CCR 2004, the
relevant portion before and after its amendment made on 1.4.2011, are

reproduced below :-
(I) Definition of "Input Service" prior to 01.04.2011
(1)"input service" means any service,-
[[] used by a provider of taxable service for providing an output service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the

manufacture of final products and clearance offinal products [upto the place of removall,

............. inward transportation of inputs or capital goods and outward

transportation upto the place of removal’;
(I) Definition of "Input Service" after 01.04.2011
(1) "input service" means any service, -

(i) used by a provider of [output service] for providing an output service; or

(i) used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products fupto the place of

removall,
inward transportation of inputs or capital goods and outward transportation

.........

upto the place of removal;

5. 1 find that, in aforesaid Rule 2(1) of CCR, 2004, for the words "clearance

of final products from the place of removal", the words “clearance of final products,

upto the place of removal,” were substituted with effect from 01.04.2008 vide
Notification No. 10/2008-CE(NT) dated 01.03.2008. The entire period covered in

the present case is after such substitution. As per the main part of definition of

"Input Service", the services used in or in relation to manufacture and clearance of
final products upto the place of removal fall under the definition of "Input Service"
It has been alleged in the show cause notice that the place of removal in respect of

clearances of finished goods made by the appellant was their factory gate .the
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appellant has mainly submitted that excise duty has been paid by them,
including the value of freight and therefore, for the purpose of excise, the premise

of their customers is the place of removal.

6. I, therefore examine whether inclusion of value of freight in assessable value

and payment of Central Excise duty thereon would entitle the appellant to avail

Cenvat credit on outward freight from the appellant factory to the buyers'

premises. I find that the issue regarding determination of 'place of removal has
been clarified by the CBEC ,vide Circular No. 988/12/2014-CX dated 20.10.2014
has reiterated the legal position as follows; The second associated issue is regarding
ascertainment of place of removal..In this regard there are two circulars of the Board .The
relevant paragraphs of these two circulars are reproduced below ;
i). Circular dated 3-3-2003: "8. Thus, it would be essential in each case of removal of
excisable goods .............. to decide the ownership or the point of sale of the goods."
(ii) Circular dated 23-8-2007: "8.2..... It is, therefore, clear  that  for
i, under Section 2 of the Central Excise Act, 1944 as also in terms

of the provisions under the Sale of Goods Act, 1930 occurred at the said place.”

This principle was upheld by the Hon'ble Supreme Court 'in case of M/ s. Escorts JCB

Limited v. CCE, New Delhi [2002 (146) E.L.T. 31 (S.C.)J.

7 1also find that 'place of removal' has been defined under Section 4(3)(c) of
CEA, 1944 as follows :-

“(c) "place of removal” means -

(i) a factory or any other place or premises of production or manufacture
of the excisable goods;

(1) . a warehouse or any other place or premises wherein the excisable goods
have been permitted to be deposited without payment of duty;

(iii) a depot, premises of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the factory;

from where such goods are removed;"

Further, as per Rule 2(t) of CCR, 2004, words and expressions used in these
rules (CCR, 2004) and not defined but defined in the Excise Act or the Finance Act

shall have the meanings respectively assigned to them in those Acts.

8. I also rely upon the decision of Hon'ble Supreme Court, in the case of
Comm’r of Customs & CE, Nagpur Vs. Ispat Industries Ltd. [2015 (324) E.L.T. 670
(S.C.)], has examined the definition of 'place of removal' as contained in Section 4 of
CEA, 1944, as amended from time to time The relevant portion of the said judgment is

reproduced below;

"16. It will thus be seen that where the price at which goods are

.................... .........the place of removal to the place of delivery is to be excluded, save
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9. I also find that, Section 23 of the Sale of Goods Act, 1930 provides that
where, in pursuance of the contract, the seller delivers the goods to the buyer or to a
carrier for the purpose of transmission to the buyer, and does not reserve the right of
disposal, he is deemed to have unconditionally appropriated the goods to the contract,
and therefore, in view of the provisions of the Section 23 (1) of the Sale of Goods Act,
1930, the property in the goods would thereupon pass to the buyer. Similarly, section
39 of the Sale of Goods Act, 1930 provides' that where, in pursuance of a contract of
sale, the seller is authorized or required to send the goods to the buyer, delivery of the
goods to a carrier,whether named by the buyer or not for the purpose of transmission
to the wharfinger for safe custody, is prima facie deemed to be a delivery of the goods to the
buyer. Ifind that the appellant has issued Central Excise Invoices from the factory gate in
the name of their buyers. The goods are cleared ori the basis of invoices prepared from the
place of removal namely, the factory and no sale invoice is prepared at the buyers'
premises, which is claimed to be 'place of removal'. The appellant has paid Value Added
Tax or Central Sales Tax (CST) at the time of clearance of goods under Central Excise lfli/oigés
from their factory. They have not adduced any evidence establishing ’fhét the excisable goods
are sold after their clearance from the factory. I find that when they delivers the excisable
goods to a carrier for the purpose of transmission to the buyer, they do not reserve the right
of disposal, and therefore, the appellantis deemed to have unconditionally appropriated
the goods to the contract, and therefore, in view of the provisions of the Section 23 (1) of the
Sale of Goods Act, 1930, the property in the goods would thereupon pass to the buyer at factory
gate. I therefore hold that the 'place of removal' in the present case is the factory gate of the
appellant. I also find that the mere fact of inclusion of value of freight in the assessable value
for payment of excise duty can not determine the 'place of removal' as buyers' premises, as
contended by the appellant. I therefore hold that Cenvat credit of outward transportation from
the place of removal i.e. factory of the appellant to the buyers' premises is not covered under the
definition of ‘input service' as provided under Rule 2(1) of CCR, 2004 and therefore Cenvat
credit of Service Tax paid on Goods Transport Agency Service for outward transportation is not
admissible to the appellant.

11. I find that, when any of the ingredients fixed in the law to invoke extended period
of limitation is present, then the demand can be issued for extended period I find that the
whole system of collection of indirect taxes now is based on the trust placed on the
assessee. The department cannot find out on their own in all cases what each assessee is
doing and whether discharging the correct duty liability and availing correct admissible
Cenvat credit. Rule 9(6) of CCR, 2004 also cast burden of proof regarding admissibility of
Cenvat credit on the assessee. they have tried to justify such wrong availment of Cenvat
credit on the ground that objections were on the basis of entries contained in statutory
records and registers The appellant had suppressed the material facts from the
department. Had the officers of Central Excise (Audit), not pointed out such irregular
availment of Cenvat credit, the same would have remained undetected. I, therefore hold that
extended period of limitation for demand and recovery of irregularly availed Cenvat
credit is rightly invoked in the present case. Therefore, Penalty imposed is legal.
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12. In view of the foregoing discussion and findings, I uphold the impugned order
and disallow the appeal filed by the appellant.
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The appeal filed by the appellant stand disposed off in above terms.
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Attested @
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Superintendent (Appeals-II)
Central excise, Ahmedabad
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